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Week  VI:  CRTC  Regulatory  Practices  and  Procedures 


A.  Evolution  of  the  Rules  of  Procedure 


CRTC,  Notice  of  Public  Hearing,  Telecom.  Public  Notice 
CRTC  1976-2,  20  July  1976 

CRTC,  Telecommunications  Regulation  -  Procedures  and 

Practices ,  (Statement  of  the  CRTC  in  Preparation  for  a 
Public  Hearing),  Ottawa,  20  July  1976 

Janisch,  Impressions  of  the  CRTC  Hearings  on  Telecommuni¬ 
cations  Regulation-Procedures  and  Practices  for  the 
Council  of  Maritime  Premiers,  Halifax,  October  24, 

1976 

Kane,  "The  New  CRTC  Telecommunications  Rules  of  Procedure: 
A  Practitioners"  Guide",  12  Ottawa  L.  Rev.  393  (1980) 

Johnston,  A  Study  of  Administrative  Procedure  in  the  CRTC 
Ottawa:  Law  Reform  Commission  of  Canada,  1980,  pp. 45-57 
55-63;  72-74 


B.  Selected  Procedural  Problem  Areas 


1)  Onus  of  Proof 

Kaiser,  "Competition  in  Telecommunications:  Refusal  to 
Supply  Facilities  by  Regulated  Common  Carriers", 

13  Ottawa  L.  Rev.  95  (1981),  pp. 112-114 

2)  Confidentiality 

Railway  Act,  R.S.C.  1970,  c.R-2,  s.331 

CRTC  Telecommunications  Rules  of  Procedure,  SOR/ 79-554, 
July  27,  1979,  r.19 

3)  Policy  Making  and  Government  Direction 


H.N.  Janisch,  "Policy  Making  in  Telecommunications 
Regulation:  An  Assessment  of  Bill  C-20," 
(1986)  7  C.R.R.  5-11 


4)  Costs 


CRTC  Telecommunications  Rules  of  Procedure,  SOR/79-554,  July 

27,  1979,  r.44  VI  -  69 

Consumers'  Association  of  Canada,  Annual  Report-Regulated 

Industries  Program  1981-82,  pp. 60-62  VI  -  70 

Re  Bell  Canada  and  Canadian  Radio-Television  and  Tele- 
communi cations  Commission  (1982),  132  D.L.R.  (3d) 

,  641  (Fed  C.A.)  ——  “  VI  -  73 

Bell  Canada  v.  Consumers'  Association  of  Canada 

(1986)  ,  65  N.R.  1  (S.C.C.)  VI  _  7 

5)  Use  of  Staff 

CRTC,  Committee  to  Annually  Review  Bell  Canada's  Construction 


Program,  CRTC-Telecom  Public  Notice  1979-27,  12  June  1979  VI  -  g£ 

CRTC,  Inquiry  into  Telecommunications  Carriers'  Costing 
and  Accounting  Procedures,  CRTC  Telecom  Public  Notice 
1982-25,  19  May  1982  VI  -  87 

The  Canadian  Radio-Television  and  Telecommunications 

Commission  Act,  S.C.  1974-75-76,  c.49,  s.14  VI  -  88 

National  Transportation  Act,  R.S.C.  1970,  c.N-17,  s.81  VI  -  88 

Re  Saskatchewan  Telecommunications  (1986), 

”i8  Admin.  L . R .  1/1  (Sask.  P.U.R.C.)  ’  VI  -  89 

6)  The  Construction  Program 

Bell  Canada,  General  Increase  in  Rates,  Telecom  Decision 

CRTC  80-14,  12  August  1980  VI  - 1Q3 


Introductory  Note 


Administrative  procedure  and  regulatory 
substance  always  nurture  each  other  in  a  kind 
of  symbiotic  tension.  The  design  of  procedural 
requirements  is  affected  by  the  substantive 
goals  of  the  legislation  being  enforced,  just 
as  the  shape  of  the  substantive  law  is  influenced 
by  the  procedural  setting  in  which  it  must  be 
applied . 


Freedman,  Crisis  and  Legitimacy 

The  symbiotic  tension  of  which  Freedman  speaks  is  well  illustrated 
in  the  second  item  in  this  week's  materials.  The  document  Telecommuni¬ 
cations  Regulation  -  Procedures  and  Practices  (the  July  Statement)  was 
issued  by  the  CRTC  in  preparation  for  a  public  hearing  on  procedures 
and  practices  shortly  after  the  CRTC  assumed  regulatory  responsibility 
for  telecommunications.  It  was  not  by  any  means  limited  to  procedures 
and  practices,  but  included,  for  example,  an  ambitious  statement  of 
the  objectives  of  telecommunications  regulation. 

The  materials  for  this  week  have  been  organized  so  that  the  first 
section  traces  the  development  of  the  procedures  from  the  July  Statement 
to  the  rules  that  came  into  effect  in  1979.  In  reading  these  items, 
consider  the  following  questions: 

i)  Do  the  procedures  implemented  meet  the  objectives 
for  telecommunications  regulation  laid  out  in  the 
July  statement? 

ii)  Are  the  procedures  adequate  to  simultaneously  cope 
with  the  999  out  of  1000  tariff  changes  that  are 
small  and  innocuous,  yet  identify  the  one  change 
that  conceals  a  major  policy  issue  (e.g.  Challenge 
Communications,  Week  7)? 

iii)  Have  the  new  rules  done  anything  to  cope  with  that 
perennial  problem  "regulatory  lag"? 

iv)  Should  the  CRTC  be  considering  even  more  innovative 
procedures  to  deal  with  some  of  the  upcoming  major 
issues,  e.g.  value  added  carriers? 

v)  Who  may  propose  rule  changes?  The  carriers?  Competitors? 
Subscribers?  Suppliers  of  equipment? 

The  second  part  of  the  materials  identifies  some  of  the  procedural 
problem  areas  facing  the  Commission.  This  is  not  intended  to  be 
definitive,  but  rather  to  outline  a  range  of  unresolved  issues.  Are 
these  strictly  procedural  problems,  or  do  they  involve  substantive 
considerations,  as  Freedman  suggests? 


Week  VII:  The  Advent  of  Competition:  Terminal  Attachment 

Kaiser,  "Competition  in  Telecommunications:  Refusal  to  Supply 


Facilities  by  Regulated  Common  Carriers",  13  Ottawa  L.  Rev. 

95  (1981) ,  pp. 95-102 

VII  -  1 

Charles  River  Associates,  The  Economics  of  Competition  in  the 
Telecommunications  Industry,  Cambridge,  Mass.,  1980,  pp. 36-37 

VII  -  6 

Bell  Canada  -  Attachment  of  Subscriber-Provided  Terminal 

Equipment,  CRTC-Telecom .  Public  Notice  1981-8,  10  March  1981 

VII  -  8 

Thackray,  "Responsive  and  Responsible  Change  in  Telecommuni¬ 
cations",  Address  to  CICA,  Toronto,  September  24,  1979 

VII  -  10 

Economic  Council  of  Canada,  Reforming  Regulation,  Ottawa, 

1981,  pp. 39-40,  41-43,  48-50 

VII  -  21 

Restrictive  Trade  Practices  Commission,  Telecommunications  in 
Canada:  Phase  I  -  Interconnection,  Ottawa:  Supply  and 

Services  1981 

VII  -  26 

Bell  Canada,  Annual  Report  1981 

VII  -  31 

Comptroller  General  of  the  United  States,  "Deregulation  of 

Enhanced  Services  and  Customer  Premises  Equipment  - 
Using  Separate  Subsidiaries  as  a  Procompetitive  Tool" 
in  Legislative  and  Regulatory  Actions  Needed  to  Deal 

with  a  Changing  Domestic  Telecommunications  Industry, 

September  24,  1981 

VII  -  32 

CRTC  Telecom  Decision  82-14,  Attachment  of  Subscriber- 
Provided  Terminal  Equipment  (Nov.  23,  1982) 

VII  -  53 

Developments  Since  CRTC  S2-14 


Structural  Separation  -  Multiline  and  Data  Terminal  Equipment, 

CRTC  Telecom  Public  Notice  1984  -  66,  Nov.  9,  1984 

VII  -  73 

Structural  Separation  -  Multiline  and  Data  Terminal  Equipment, 

CRTC  Telecom  Public  Notice  1985  -  34,  May  30,  1985 

VII  -  75 

Re  Multiline  and  Data  Terminal  Equipment  Market  -  Participation 

ot  Bell  Canada  and  BCTel  ,  Telecom  Decision  CRTC  86-5. 

March  20,  1986 

VII  -  76 

Association  of  Competitive  Telecommunications  Suppliers  v.  Bell 

Canada  and  B.C.  Tel,  Feb.  18,  1985 

VII  -  77 

Re  CNCP  Telecommunications  and  Canadian  Business  Equipment 

Manufacturers '  Association  et  al . ,  (1985)  20  D.L.R. 

("4th)  1/9  (F.C.A.)  - - 

VII  -  80 

VII  -  80 


Introductory  Note 


It  is  no  longer  seriously  argued  that  the  "natural  monopoly" 
of  the  telephone  companies  extends  so  far  as  to  encompass  the  supply 
of  terminal  equipment.  Exerience  in  the  United  States  has  shown  that 
arguments  against  competition  in  the  field  constitute  not  arguments 
against  competition  per  se  so  much  as  arguments  against  unbridled 
competition.  For  example,  the  spectre  of  physical  harm  to  the  network 
by  non-telco  produced  terminal  equipment  can  be  disposed  of  by  requiring 
the  use  of  an  appropriate  interface  device.  The  question  thus  becomes 
not  whether  competition  will  be  permitted,  but  how  the  move  towards  a 
competitive  market  should  be  implemented. 

At  the  time  of  writing,  some  form  of  terminal  attachment  has 
been  permitted  or  required  by  four  provincial  regulatory  agencies 
(Alberta  Public  Utilities  Board,  Regie  des  Services  Publics,  P.E.I. 

Public  Utilities  Commission,  N.S.  Board  of  Public  Utility  Commissioners) . 
The  CRTC  has  permitted  terminal  attachment  on  an  interim  basis  and  a 
final  decision  has  just  been  issued. 


“ Unfortunately ,  as  in  everything  else ,  Jim's  taste  and  mine 
are  miles  afart  in  telef  hones.” 


Week  VII 1:  The  Advent  of  Competition:  System  Interconnect 


Bryer,  Stephen,  Regulation  and  Its  Reform,  Cambridge: 

Harvard  University  Press,  1982,  pp. 285-297 

Kaiser,  "Competition  in  Telecommunications:  Refusal  to 
Supply  Facilities  by  Regulated  Common  Carriers", 

13  Ottawa  L.  Rev.  95  (1981),  pp. 107-109 

CNCP  Telecommunications:  Interconnection  with  Bell  Canada, 
Telecom  Decision  CRTC  79-11,  17  May  1979 

Bell  Canada,  General  Increase  in  Rates,  Telecom  Decision 
CRTC  80-14,  12  August  1980 

Bell  Canada,  General  Increase  in  Rates,  Telecom  Decision 
CRTC  81-15,  28  September  1981 

CNCP  Telecommunications,  Crisis  in  Canadian  Telecommunications 
Policy  and  Regulation,  Toronto,  1982,  pp. 10-11 

Bryer,  Stephen,  Regulation  and  Its  Reform,  Cambridge: 

Harvard  University  Press,  1982,  pp. 299-314 
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VIII  -  34 


Interexchange  Competition  and  Related  Issues,  Telecom  vm  -  47 
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Hudson  Janisch,  "Competitive  Telecommunications: 

How  Do  We  Get+here  From  Here?"  Canadian  Business 
Telecommunications  Alliance,  Telecommunications  in 
the  Political  Spotlight,  1985 

CNCP  Telecommunications,  Application  to  Review  and  Vary 

Telecom  Decision  CRTC  85-19,  ~ 

Telecom  Decision  CRTC  86-18,  Oct.  31,  1986 


VIII  -  163 


Introductory  Note 


An  enterprise  possessing  a  monopoly  status  will 
naturally  attempt  to  defend  and  expand  the  scope 
of  its  monopoly.  But  the  tenacity  of  the  defence 
on  the  part  of  the  telecommunications  chosen 
instruments  in  recent  years  is  explained  in  large 
measure  by  concerns  over  the  willingness  of 
regulators  to  allow  rate  increase  on  the  services 
that  must  be  provided  to  meet  regulatory  mandate. 

I  think  it  entirely  valid  that  the  chosen  instruments 
should  be  defensive  of  their  ability  to  remain 
financially  solvent  and  of  the  impact  of  a  more 
competitive  market  on  their  solvency. 


Carl  Beigie 


System  interconnection  requires  the  regulator  to  resolve  different 
questions  from  those  which  present  themselves  when  the  issue  is  the  attachment 
of  non-telco  produced  terminal  equipment  to  the  network.  The  terminal 
attachment  hearing  raised  questions  about  the  existence  of  economies  of  scope 
and  the  problems  of  physical  harm  to  the  network.  System  interconnection 
attacks  different  justifications  that  have  been  put  forward  for  the  "natural 
monopoly"  of  the  telephone  companies.  For  example,  allowing  competition  on 
the  more  lucrative  routes-  cream  skimming  -  calls  into  question  the  telephone 
companies  role  as  a  "chosen  instrument." 

The  CNCP  decision  represents  the  only  system  interconnect  case  in 
Canada.  In  a  lengthy  decision  (the  English  version  was  284  pages)  the 
Commission  grappled  with  numerous  complex  legal  and  policy  arguments.  The 
excerpt  that  appears  in  this  weeks  materials  omits  nearly  all  of  these.  In 
particular,  passages  dealing  with  the  following  issues  have  been  omitted: 

(i)  The  correct  interpretation  of  s.265  and  of 
s. 320(F)  of  the  Railway  Act; 

(ii)  The  Public  Interest  test  adopted; 

(iii)  The  Onus  of  Proof  (see  Kaiser,  Week  VI) ; 

(iv)  The  Long  Haul/Short  Haul  Rule  (a  better 
example  of  new  wine  into  old  bottles  arguments 
is  not  to  be  found) ; 

(v)  The  spectre  of  physical  harm  to  the  network;  and 

(vi)  The  impact  on  telephone  companies  not  regulated 
by  the  CRTC. 


Instead  the  materials  emphasize  the  manner  in  which  the  CRTC  sought  to 
balance  the  arguments  in  favour  of  competition  agains  the  arguments  that 
the  telecommunications  network  is  a  natural  monopoly. 

In  reading  these  items,  students  should  consider: 

(i)  How  should  Bell  Canada  be  compensated  for  the 
use  of  its  facilities?  Does  it  follow  that 
revenue  gained  by  CNCP  Telecommunications  is 
revenue  lost  by  Bell  Canada? 

(ii)  Can  the  competition  permitted  by  the  CRTC 
continue  to  exist  without  the  Commission 
permitting  price  competition? 

(iii)  Alternately,  has  the  Commission  started  down 

the  "slippery  slope"  that  must  lead  to  a  totally 
competitive  market  in  long  distance  transmission? 

(iv)  If  this  were  to  happen,  what  will  be  the  impact 
on  local  rates  and  the  basis  on  which  service  has 
been  provided  over  the  last  seventy  years? 


Week  IX:  Rate  Rebalancing  and  Universal  Availability  of 
Affordable  Telephone  Service 


Marcel  Masse,  Minister  of  Communications,  Speech  to 

Electrical  and  Electronics  Manufacturers  of  Canada, 
Montebello,  Quebec,  June  20,  1985 


Federal -Provi ncial  Examination  of  Telecommunications 
Pricing  and  the  Universal  Availability  of 

Affordable  Telephone  Service,  October,  1986 


Steven  Globerman  &  W.T.  Stanbury,  "Changing  the  Telephone 
Pricing  Structure:  Allocative,  Distributional  and 
Political  Considerations,"  (1986)  12  Can.  Pub 
Policy  214 


IX  -  1 

IX  -  11 

IX  -  70 


Week  X:  The  1986  Bell  Canada  Rate  Case  and  Responses  Thereto 


Bell  Canada  -  Review  of  revenue  Requirements  for  the  Years 
1985,  1986  and  1987,  Telecom  Decision  CRTC  86-17, 

Oct.  14,  1986 

Globe  &  Mail,  Editorial,  Oct.  16,  1986  p.  6  col .  5 

Denial  of  Temporary  Stay  of  Order  to  Bell  Canada  to 
Give  One  Time  Credit  of  $206  pending  decision  of  Federal 
Court  of  Appeal,  Nov.  24,  1986  Originating  Notice  by  Bell 
Canada  under  Section  28  of  the  Federal  Court  Act 

Bell  Canada-Appl ication  to  Review  and  Vary  Telecom 
Decision  86-17,  Telecom  Decision  CRTC  86-22 
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